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©niteb States Court of appeals 

District of Columbia 


No. 9070 


Daniel A. McDonnel, 
Appellant, 

vs. 

United States of America 
Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This case was tried in the District Court of the Uhited 
States for the District of Columbia, the defendant Ifeing 
found in the said District, and under and by virtue of 
Title IS, Section 398, United States Code, and the United 
States Circuit Court of Appeals for the District of Col¬ 
umbia has jurisdiction to hear this appeal under anji by 
virtue of Title 17, Section 101 of the District of Coluijnbia 
Code. 
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STATEMENT OF THE CASE 

Defendant was indicted, tried, and convicted on January- 

15, 1945 of offense of transporting a female across a 

state line for immoral purposes, commonly called White 

Slave Act (18 U. S. C. 398) in Criminal No. 72,963, in the 

District Court of the United States for the District of 

Columbia, and a sentence of from 8 months to 2 years was 

imposed on March 2, 1945. A motion for a new trial was 

denied February 9, 1945. A motion for a new trial on 

ground of newly discovered evidence, and incorporating 

therein facts constituting basis for asking for the benefits 

of local criminal Rule No. 87-C, was filed on Marcli 31, 1945 

all within sixty days, to wit, 29 days, being within 30 

days to effect the operation of local criminal rule 87-C, 

under which, if the trial judge saw fit, which in this case 

lie did not, the substantial injustice that had been done. 

lie could vacate or modifv the order entered bv him. 

• • 

At the original trial the jury heard only the evidence of 
the government. A defense motion for a directed verdict 
was made and overruled and the case was sent to the jury 
then, the defense counsel resting his case. The indictment 
contained two counts of crossing a state line. The jury 
returned a verdict on the second count. 

On March 25, 1945, one Merrell C. Dougherty, in com¬ 
pany with Woodrow E. Faulkner, an attorney at law, went 
to the residence of one Isabell Lennon, a friend of Patricia 
Sullivan Bozzi, the government prosecuting witness, and 
there heard from the lips of Mrs. Bozi statements con¬ 
tradicting her testimony at the trial. Mrs. Bozzi admitted 
that police pressure had been used to secure her testimony 
and that threats had been used against Mrs. Lennon, who 
ignored same and refused to testify. Mrs. Bozzi stated 
she was positive no man had had anything to do with her 
prior to May, 1943, and she fixed the time as a short time 
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prior to her questioning by the police department when 
they took her out to Gallinger Hospital for a checly-up. 
She stated the police department would have her brother, 
her guardian, beat her unless she testified against Mc¬ 
Donald. 

The motion for a new trial on the ground of newly dis¬ 
covered evidence, with the accompanying affidavits, filed 
therewith, came on for hearing on July 9, 1945, for an 
oral hearing, after having been continued by the trial 
judge for the purpose of taking testimony, at which time 
the court agreed to hear testimony on the affidavits filed 
therein. Mrs. Bozzi, government witness was called first, 
the court requesting it, since she was from out of town, 
and after examination by counsel for the defendant, the 
court summarily ended the hearing, and without heating 
further and necessary examination of Mrs. Bozzi, or the 
defendant’s witnesses, who had been called for oral ex¬ 
amination on their affidavits, denied the motion for a new 
trial. 

A motion to re-hear was filed July 13, 1945, and denied 
on July 16, 1945. The trial judge indicated his willingness 
to grant the motion for a new trial upon the statement of 
counsel for the defendant that certain portions of an affi¬ 
davit of Merrell C. Dougherty, were true. Such was dis¬ 
cussed at the hearing on the motion to re-hear, and ujpon 
counsel’s inability to readily and adequately reconstruct 
those portions of Mr. Dougherty’s affidavit, all of which 
Mr. Dougherty could have testified to, the court defiied 
the motion, even to re-hear. 


STATEMENT OF POINTS 

1. COURT ABUSED DISCRETION IN NOT TAK¬ 
ING ORAL TESTIMONY ON AFFIDAVIT OF MOR¬ 
RELL C. DOUGHERTY. 
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2. COURT ABUSED DISCRETION IN HEARING 
ONLY TESTIMONY OF GOVERNMENT WITNESS 
SINCE DEFENDANT DID NOT RELY ON WHAT SHE 
WOULD DENY BUT ON WHAT SHE SAID TO 
OTHERS, HER DENIAL NOT BEING THE ISSUE, 
BUT THE TRUTH OR FALSITY OF HER TESTI¬ 
MONY. 

3. COURT ABUSED DISCRETION IN NOT HEAR¬ 
ING ORAL TESTIMONY ON OTHER AFFIDAVITS 
PLACED IN RECORD, ALL CONTRARY TO GOVERN¬ 
MENT’S PROOF CRIME TOOK PLACE, AND PRE¬ 
SENTED FOR COURT’S GOOD CONSCIENCE UNDER 
RULE 87-C, NOTWITHSTANDING THAT SUCH EVI¬ 
DENCE SHOULD BE ESTABLISHED AS NEWLY 
DISCOVERED. 

4. COURT SHOULD NOT HAVE REFUSED A NEW 
TRIAL BECAUSE COUNSEL COULD NOT IMMEDI¬ 
ATELY RE-CONSTRUCT CERTAIN PORTIONS TN 
AFFIDAVIT OF DEPONENT. 


SUMMARY OF THE ARGUMENT 


1. Since defendant contents that appropriate means 
were used to secure testimony of Patricia Sullivan Bozzi, 
and for some unknown reason, against the defendant, de¬ 
fendant was trying to present to the court all evidence 
available to him, or that could be secured by him to show 
that Mrs. Bozzi did not testify of her own free will, that 
what she said was only a story, and that there was no 
basis in fact for it, and that this motion is the only way 
to prove his innocence. 

2. Defendant contends that court should have gone 
further than hearing testimony only of Mrs. Bozzi, she 
having been summoned first at court’s request, defendant 
not relying on what she would say in denial of what Mr. 
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Dougherty’s affidavit said she had said, her denialnot 
being the issue, but the question arose as to whether her 
testimony was true or false, for that reason counsel jwas 
trying to show both by her testimony and relevant f^cts 
that she was in error. 

3. Defendant placed in record affidavit of one William 
J. Walton to show that it was impossible for the crime to 
take place, and defendant also had other evidence bearing 
on same situation, all of which was introduced to the gpod 
conscience of the Court, under local criminal rule 87-C, 
giving judge power to vacate or modify his orders for gpod 
cause shown. 

4. Counsel, who was present at time mentioned in Affi¬ 
davit of Merrell C. Dougherty when government witijess 
made contradictory statements, should not have had his 
motion denied, for a new trial, since court was goingj to 
grant it, if counsel could immediately re-construct certain 
portions of the affidavit of Merrell C. Dougherty. 


ARGUMENT 

I 

j 

The whole basis of the defendant’s case being that th^re 
had been intimidation on the part of Patricia Bozzi, to 
get her testimony in the criminal case of White Slavery 
against Daniel McDonnel, and because of that intimida¬ 
tion she testified against the defendant, the defendant \riis 
attempting, by every legal method and factual situation 
available to him prior to, at the time of, and subsequent to 
the trial when the defendant was convicted, to get a npw 
trial and establish his innocence. 

Tt was because of that that the affidavits were submitted 
and the other records and data submitted to throw light 
on the situation, and the following is apparent in the 
defendant’s interest. 
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(1) The affidavit of Merrell C. Dougherty was intro¬ 
duced to show that Patricia Bozzi had made certain state¬ 
ments in his presence, contrary to what she had testified 
to at the trial, in relation to the defendant having intimate 
relations with her and why it was she testified in such a 
way when such was not true. 

(2) Affidavit of Joseph Piper was introduced to show 
the regular hours of work defendant kept and when he 
left for home and on what days, to further contradict the 
government’s case that defendant was at home at the 
time stated in the indictment. 

(3) Affidavit of William J. Walton introduced to show 
that the defendant was at home engaged in other pursuits 
on the days alleged in the indictment, and also that if any 
girl, other than defendant’s wife had been there, Walden, 
or the neighbors would have seen it. 

(4) Defendant had photographs to introduce showing 
him working in his yard at the time crime was to have 
taken place. 

Court Abused its Discretion in not Taking Oral Testimony 
on Affidavit of Merrell C. Dougherty. 

The record as to the whole case had never been opened 
up, either by testimony or otherwise, and in the interest 
of justice and fairness it should have been, especially when 
all that the government witness had said at the trial was 
so unreasonable and not likely to support a conviction with 
vigorous cross-examination or sound defense testimony. 

On a motion for a new trial on the ground of newly dis¬ 
covered evidence the court can’t conclude that the case has 
already been tried on its merits and that any subsequent 
attempt at opening up the record is for the purpose of 
taking another bite at the apple, or to cover up for past 
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failures, but where it can be shown that the testimony 
adducible from the affidavits would have made a different 
result, it is clearly the duty of the court to hear that testi¬ 
mony. 

On such a motion for a new trial it was the duty of jthe 
trial judge to hear testimony on the affidavits submitted by 
the defense, and when refused constitutes an abuse of dis¬ 
cretion in that such is the defendant’s whole case, espec¬ 
ially where there had been none at the trial, the court’s 
failure to so do being a closing of its eyes to the possibility 
that the original case was wrong. This is the presumption 
of innocence a defendant lias in a criminal case and ^lie 
court refused to permit him to wear it by not hearing wljiat 
could have been said at the trial. 

In the case of Hamilton versus United States, 78 App. 
D. C. 316, 140 F. 2d 679, and at pages 681 and 682, the 
court said: 

“An affidavit of newly discovered evidence in a 
criminal case should be construed fairly to the accused. 
Ambiguities should not be resolved in favor of t}he 
prosecution without inquiry of the proposed witness. 
This is particularly true where the sole evidence to 
support a conviction is the word of the arresting ojffi- 
cer. . .. Under such circumstances we think it an abpse 
of discretion when the trial court indulged in a hypo¬ 
thetical interpretation of the statement of newly dis¬ 
covered evidence in order to make it consistent w}th 
the testimony it was intended to rebut.” 

When the question arises as to the probative value of 
newly discovered evidence, respecting the granting of a 
new trial because of it, it is only necessary that such evi¬ 
dence be of sufficient character to overcome presumption 
in favor of the jury’s verdict, as was stated in the eajse 
of Carpenter versus District of Columbia, 32 Atlantic 2d 
251, the Municipal Court of Appeals for the District jof 
Columbia stated, 
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“Trial court’s duty to adhere strictly to rule that 
“newly discovered evidence” to justify granting of 
new trial should be of substantial character sufficient 
to overcome presumption in favor of jury’s verdict.” 

Another point is that the court had no way of knowing 
that this would not have changed the result of the trial. 
It could have. It is construing an affidavit fairly in favor 
of the accused by hearing that affidavit, as was pointed 
out in the Hamilton case, supra. 

The court had no way of saying that the motion should 
be denied, lacking sufficient evidence to support a new 
trial unless it had heard the testimony on the affidavits, 
as was brought out in the case of Royal Insurance Com¬ 
pany versus Eastham , 71 F. 2d 385, and at page 389 the 
court said, 

“record showed that court took oral testimony on 
hearing of this motion; that he heard the witnesses at 
length and fully informed himself of the nature and 
effect of the offered proof and the circumstances of 
its offer.” 

Court Abused Discretion in Hearing Only Testimony of 
Government Witness Since Defendant did not Rely on 
What She Would Deny but on What She Said to 
Others, her Denial not Being the Issue, but the Truth 
or Falsity of her Testimony. 

Upon a hearing of a motion on the ground of newly dis¬ 
covered evidence, and after a ruling, that ruling by the 
court is re viewable and reversable when it can be shown 
that an abuse of discretion appears, as was pointed out 
in the Hamilton versus United States , supra, the court, at 
page 682, said, 

“It is a settled rule of this court that the refusal 
to grant a new trial on the ground of newly discov¬ 
ered evidence may be ground for reversal where an 
abuse of discretion appears.” 
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Of course, this pre-supposes that there was a full hear¬ 
ing in the matter, to give the upper court something jt o 
work on, but in this case there is nothing to review except 
the affidavits and the testimony of Patricia Bozzi. That jis 
all that has ever been before any court. She is the only 
person, in all these proceedings that has submitted herself 
to examination. 

Her testimony, both at the trial, and that given at die 
hearing on July 9, 1945, at the hearing on the motion l'pr 
a new trial on the ground of newly discovered evidence 
is largely a series of statements to effect and substantiate 
the government’s case, wherein it secured a verdict jof 
guilty. But that is all there is in the record. There is 
nothing said in the way of denial or proof that her testi¬ 
mony is not sufficient in law or fact to support a verdict 
of guiltv. 

Tt cannot be said that the evidence which the defense 
would present on the basis of its affidavits is cumulative 
of that taken at the trial and thus defeat its purpose, bjut 
rather it is new and probative evidence, calculated to effect 
a different verdict. Nor lias it been passed upon by tjie 
jury. 

If such evidence had been alluded to or presented at 
the trial there might be argument that it is cumulative 
and the jury has passed upon it. The courts have guarded 
with jealousy evidence or related evidence which has befen 
sifted through the mind of the jury, as was said in Mmules 
versus Midyett, 49 App. D. C. 137, 261 Fed. 1019, at paj?e 
140, the court said, 

“An examination of the affidavits in support of tliis 
motion discloses that what is referred to as the newjlv 
discovered evidence is largely cumulative of evidence 
adduced at the trial and passed upon by the jury.” 

The defendant had not called the government witness. 
She had been put on the stand by the court for her con¬ 
venience, at the motion hearing on July 9. What she sspd 
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at that hearing was not what would be said in support of 
the defendant, there she being unwilling to state what was 
in her mind. 

In the affidavit of Merrell C. Dougherty she stated that 
both she and Isabelle Lennon had been forced to testify 
and at the July 9 hearing she stated that only Mrs. Lennon 
had been threatened, denying that she had. Her mind did 
not work the same in both places, because among her 
friends and associates she was willing to express her true 
thought, but in court she feared there was something being 
held over her head. She was trying to speak the truth 
insofar as the truth would not involve her in criminal 
proceedings, notwithstanding such testimony sent an in¬ 
nocent man to prison. 

As to the danger of convicting under those circumstances, 
the court, in Lyles versus United States, 20 App. D. C. 559, 
at pages 562 and 563, said, in speaking of another crime, 

“The crime of rape is not always easy to establish. 
It most generally depends upon the testimony of a 
single witness to the actual or alleged commission of 
the crime, and unless her testimony is beyond question 
or doubt, or made so by surrounding circumstances, 
there is danger in conviction. Hence, it is always im¬ 
portant to look at the conduct and character of the 
witness, . . . the testimony of the prosecuting witness 
is always more or less credible according to the cir¬ 
cumstances that may occur with her statement of the 
alleged crime. If the witness be of good character; 
if she without delay discovers the offense and makes 
reasonable effort to have the offender arrested; . . . 
but on the other hand, if the prosecuting witness con¬ 
ceals the injury for any considerable time after she had 
the opportunity to complain; if the place where the 
criminal act is alleged to have been committed be near 
to inhabitants . . . carry strong presumption that the 
testimony is false and feigned.” 

The record in this case speaks for itself. This crime v’as 
committed, as alleged, in either the year 1941 or 1942. The 






government prosecuting witness is not sure, but insist^ it 
is 1941, while the government offers evidence to disprove 
their witness and shows that it is 1942. Notwithstanding 
that, the prosecuting witness did not report it, and from 
the nature of the case, did not care to report it, until the 
police took her to Gallinger for a venereal check-up. pn 
that the record is silent as to what was found out, butj it 
was a short time after that that her testimony was being 
used against the defendant. That was in August, 1943, or 
fourteen months, in one case, and twentv-six months in the 
other, before this crime was disclosed—the alleged crime. 

Mrs. Bozzi admitted that while she was down at pie 
Women’s Bureau, the date being vague, a policeman k<jpt 
repeating to her what she was to say, to wit, that she hjad 
been to Mr. McDonnel’s home for immoral purposes. 

Court Abused Discretion in not Hearing Oral Testimony 
on Other Affidavits Placed in Record, all Contrary to 
Government’s Proof Crime Took Place, and Presented 
for Court’s Good Conscience Under Rule 87-C, Not¬ 
withstanding that Such Evidence Should be Establish¬ 
ed as Newly Discovered. 

Defendant had placed in the record an affidavit of Wil¬ 
liam J. Walton, to the effect that the crime, as alleged, 
did not take place. If it did, it had to take place right unc^er 
his nose, and his affidavit states that no other woman, other 
than Mrs. McDonnel has been out to that house. He recalls 
with particularity, the Saturday afternoons because Mr. 
McDonnel was always working in his backyard, preparing 
the ground for grass. They usually worked, as they talked, 
together. Mrs. Bozzi had testified that it had to be Satur¬ 
day afternoon when she went out to his house. 

Such an affidavit as this one had never been considered 
relevant to the case. It had not been asked for, nor was ai|iy 
source of testimony such as this even seriously considered. 
It was on unexplored field so far as the original case whs 
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concerned. Its advent into the picture at this time makes 
its use new, but directly bearing upon the issue in hand. 

This affidavit had been introduced, originally, bearing in 
mind local rule, criminal No. 87-C, which says, 

A justice may modify or vacate any order or judg¬ 
ment made or rendered by him within thirty days 
after entry thereof without regard to expiration of 
term. 

which gives a judge the power, if there is a showing of great 
injustice or injury to a defendant, upon good showing to 
modify or vacate that judgment. It was with that end in 
mind that this affidavit was introduced in evidence. Cer¬ 
tainly, there is ample evidence to prove that great injustice 
has been done to the defendant in this case, to warrant 
this type of judicial relief. If, for no other reason than 
all the evidence the defendant could have gotten together 
which could have been used, if due diligence had sought it 
out, the defendant should have the judgment vacated and 
a new trial ordered. 

Court Should Not Have Refused a New Trial Because 
Counsel Could Not Immediately Re-construct Certain 
Portions in Affidavit of Deponent. 

The allusion made here is that Judge Morris would have 
granted a new trial, as he stated he would, if counsel, who 
was present at the meeting on March 25, 1945, could im¬ 
mediately state that Mrs. Bozzi had made certain state¬ 
ments, as contained in the affidavit of Merrel C .Dough¬ 
erty. 

The statement, made by Mrs. Bozzi, is as follows: 

They both admitted to me that Mr. McDonnel had 
been a perfect gentleman to them on all occasions and 
that he had never propositioned them, molested them 
in any manner, nor had either of them ever had sexual 
intercourse with him at any time. 


To the court’s inquiry counsel stated that there wefre 
four of them there that afternoon, and that he was talking 
to first one and then the other, but he wanted to discujss 
the statement with Mr. Dougherty, feeling tlmt the com¬ 
plete statement, as set forth, had been made, whereupon 
the court refused to discuss the matter further, and closed 
the hearing. 

CONCLUSION 

! 

i 

Therefore, the action of the trial court in denying tjie 
motion for a new trial on the ground of newly discovered 
evidence should be reversed and a new trial ordered. 

Woodrow E. Faulkner 

Joseph Pieper 

Attorneys for Appellant 
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flUntteb States Court of Appeals 

DISTRICT OF COLUMBIA 


January Term, 1946 
No. 9070 

Daniel A. McDonnel, appellant 

v. ' I 

United States, appellee 

COUNTER STATEMENT OF THE CASE 

By indictment filed December 6,1943, appellant was charged 
in two counts with violation of the Mann Act (18 U. S. C. 39&) 
in that he had on June 13,1942, and June 20,1942, transported 
one Patricia L. Sullivan from the District of Columbia to the 
State of Maryland for the purpose of prostitution and debauch¬ 
ery and for other immoral purposes. Appellant was finally 
brought to trial and convicted on the second count of said in¬ 
dictment on January 15, 1945, (R. 3) and on March 2, 1945, a 
•motion for a new trial having been overruled appellant was 
sentenced to imprisonment for a period of eight months to two 
years. (R. 4; App. —). 

On March 31, 1945 appellant through other counsel filed 
a further motion for a new trial on the ground of newly discov¬ 
ered evidence. (R. 5; App. —.) Grounds of this motion a|*e 
in short (1) that Patricia Sullivan, the woman transported, 
had been induced to testify falsely by reason of intimidation 
practiced on her by the police; (2) that said Patricia Sullivan 

(i) 
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had subsequent to the trial admitted to appellant’s counsel and 
to a third person, Merrill Dougherty, that she had admitted 
to relations with appellant only under duress; (3) that appel¬ 
lant could show that the commission of the crime was impossi¬ 
ble by reason of his whereabouts during the year 1942, and 
that such evidence had not been introduced at the trial. 

Attached to this motion are various affidavits. That of 
Merrill Dougherty (R. 9,10,11) affirmed appellant’s innocence 
and stated that appellant worked with the affiant at the United 
States Maritime Commission in Washington from January to 
October 1942. A further affidavit of Merrill Dougherty (R. 
13-14; App. —) stated that he interviewed Patricia Sullivan 
on March 24, 1945 in the presence of one Mrs. Isabel Lennon. 
This affidavit states in part as follows: 

“When I returned to Mrs. Lennon’s residence both 
she and Mrs. Bozzi were there, and upon discussing the 
case of Mr. Daniel A. McDonnel and the charges they 
had placed against him, they both admitted to me that 
they had both been to Mr. McDonnel’s residence to¬ 
gether when he lived at 3101 Pennsylvania Avenue, 
S. E., Washington, D. C., and later, at his present home 
at 2017 Somerset Street, Green Meadows, Maryland. 
They both admitted to me that Mr. McDonnel had been 
a perfect gentleman to them on all occasions and that he 
had never propositioned them, molested them in any 
manner, nor had either of them ever had sexual inter¬ 
course with him at any time. 

They both agreed that they had been intimidated by 
the police department arid had been forced to testify* 
against Mr. McDonnel in court. They both admitted 
that they were intimidated into testifying against Mr. 
McDonnel and against their will by the police depart¬ 
ment. They both admitted that they had made state¬ 
ments under oath that they could not prove. 

Mrs. Patricia L. Sullivan Bozzi told me that in May 
1943 she was sent to Gallinger Municipal Hospital, 
where she was given an examination to determine if she 
had a venereal infection. She further stated to me that 
she had had intercourse with some man previous to May 
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1943 and that was the first time she had ever had inter¬ 
course with anyone and had never been sent to Gallinger 
for anything nor had she ever been questioned by the 
police department for an}'thing until May of 1943. 

Also attached to the motion are two drafts of affidavits by 
Patricia Bozzi (Patricia Sullivan) and Isabel Lennon. The 
draft of Isabel Lennon’s affidavit stated that she had bepn to 
appellant’s home in Maryland with Patricia Sullivan antjl had 
never seen anything out of the way there and that the police 
had hounded Patricia Sullivan and threatened her to mal^e her 
testify. The draft of Patricia Sullivan’s affidavit stated that 
the police threatened to tell her brother about her life ijnless 
she testified against McDonnel; that the police induced her to 
testify to statements which “she could not prove”; that she 
had not had intercourse with appellant but was made tb say 
so against her will. Neither of these drafts were signed ox exe¬ 
cuted by the persons named therein. 

On April 18,1945, appellee filed an answer to the motion for a 
new trial (R. 19; App..—) attaching an affidavit of Patricia 
Sullivan Bozzi (R. 20; App. —) executed April 14, 19^5 in 
which the affiant stated that appellant’s lawyer and another 
man had taken her to the apartment of Isabel Lennon about 
three weeks after the trial and presented to her typewritten 
statement for her signature. The affiant stated that yvhile 
the case had caused her anxiety “due to the possibility that 
it would become known among the members of my family 
and due to the endless times I was required to appear as a 
witness . . . my anxiety over this case did not influencb my 
testimony.” Affiant stated that no policeman had ever 
threatened her and she reaffirmed the truth of her testimony 
and in particular that which appears at record pages 38 thru 
44, and which was the recitation of the transportation and 
immoral acts performed. 

After one or more continuances the motion for a new trial 
was heard on July 9,1945. At this time Patricia Sullivan (Pa¬ 
tricia Bozzi) was thoroughly interrogated by counsel for appel¬ 
lant and by the court as to the truth of her testimony and jas to 
whether she was intimidated or coerced into testifying agjainst 
appellant (R. 145, 180; App. —). The female acknowledged 
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that she had stated to appellant’s counsel that appellant “had 
always conducted himself as a gentleman” in her presence 
(R. 152; App. —); that the police had never threatened her 
and she did not testify because of threats made against her 
(R. 153; App. —); that the case had made her nervous (R. 
153; App. —); that her testimony at the trial was true (R. 157, 
171; App. —); and that she was not coerced or forced into 
accusing appellant in any way (R. 175; App. —). Where¬ 
upon the court ruled denying the motion for a new trial. 

A motion for rehearing was heard on July 16, 1945 (R. 176;' 
App. —). Counsel for appellant having been present at the 
alleged recantation by the witness was asked by the court if the 
witness had actually made the statement that she had never at 
any time had sexual intercourse with the appellant and counsel 
was unable to make such a statement. Whereupon the motion 
for rehearing was denied. 

ISSUE INVOLVED 

Did the Court abuse its discretion in denying motion for a 
new trial? 


SUMMARY OF ARGUMENT 

A suggestion having been made to the Court that the com¬ 
plaining witness had recanted her testimony the Court chose 
to hear the witness interrogated in open court rather than decide 
the motion upon affidavits, as it could properly have done. The 
witness being present under conditions free from compulsion 
or duress of any kind and full opportunity of examination being 
given to appellant the witness affirmed the truth of her testi¬ 
mony. The Court was not required to further prolong the pro¬ 
ceedings, which from its inception threatened to become 
interminable. 

Other than the alleged recantation of the witness no matters 
were presented which were not fully known to appellant at his 
trial, which took place over a year subsequent to the indictment 
on which he was tried. The contentions that the crime could 
not have occurred were not supported by unequivocal offers of 
proof and merely represented an attempt to retry the case on a 
different theory. 
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ARGUMENT 

In the recent case of United States v. Johnson, (U. S.) 14 
U. S. Law Week 4139 after conviction and appeal motion f|)r 
a new trial was made on the ground that a Government witness 
had perjured himself at the trial. Numerous affidavits wejre 
offered pro and con including one by the government witness 
which reaffirmed his testimony at the trial. The trial judge 
considered only the affidavits, concluding that no showing pf 
perjury had been made. The Circuit of Appeals reviewed tile 
finding of the trial court after its own analysis of the various 
affidavits, and substituted its own finding that the witness’s 
statement had been false. The Supreme Court reversed the 
judgment of the Court of Appeals and reinstated the judgment 
of the trial court. The Supreme Court pointed out that the tri^l 
judge is exceptionally well qualified to pass on such allegations 
and said that the judgment of the trial court should never tj>e 
interfered with in such matters unless its findings were wholly 
unsupported by evidence. The Supreme Court also cited the 
case of Berry v. Georgia, 10 Ga. 511, and Larrison v. United 
States, 24 F. (2d) 82, as good authorities on the proper disposi¬ 
tion of motions for a new trial. In Berry v. Georgia, at page 
527 there is found the following summary of the rules govern¬ 
ing disposition of motions for new trial on account of newly dis¬ 
covered evidence. 


Upon the following points there seems to be a pretty 
general concurrence of authority, viz: that it is incum¬ 
bent on a party who asks for a new trial, on the ground 
of newly discovered evidence, to satisfy the Court. 1s t. 
That the evidence has come to his knowledge since the 
trial. 2d. That it was not owing to the want of diie 
diligence that it did not come sooner. 3d. That it is so 
material that it would probably produce a different 
verdict, if the new trial were granted. 4th. That it is n(jt 
cumulative only—viz; speaking to facts, in relation to 
which there was evidence on the trial. 5th. That the 
affidavit of the witness himself should be produced, or it s 
absence accounted for. And 6th, a new trial will not lie 
granted, if the only object of the testimony is to impeach, 
the character or credit of a witness. 
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By these rules it is evident that with the exception of alleged 
recantation of Patricia Sullivan none of the matters urged by 
appellant in support of his motion for a new trial are newly 
discovered. Furthermore the allegation that Patricia Sullivan 
was coerced into testifying merely renewed allegations which 
had been vigorously pressed at the original trial. In addition, 
after Patricia Sullivan was examined on the hearing of the 
motion it was apparent that there had been no recantation and 
no material matters shown which would probably produce a 
different verdict in the event of a new trial. 

In Larrison v. United States, cited by the Supreme Court, 
after a conviction, affidavits were obtained from two government 
witnesses which in effect recanted the testimony they had given 
at the trial. One of these witnesses repudiated his recanting 
affidavit, in an affidavit submitted by the government. These 
affidavits were presented to the appellate court in support of 
a motion for leave to apply to the District Court for a new trial 
on the ground of newly discovered evidence. The appellate 
court reviewed the evidence and the affidavits and .denied that 
motion. The court stated that a new trial on the ground of 
newly discovered evidence would be granted when: 

(a) The court is reasonably well satisfied that the 
testimony given by a material witness is false. 

(b) That without it the jury might have reached a 
different conclusion. 

(c) That the party seeking the new trial was taken by 
surprise when the false testimony was given and was 
unable to meet it or did not know of its falsity until after 
the trial. 

In the case at bar the appellant obviously failed to satisfy 
the trial court that the testimony of Patricia Sullivan was 
false and therefore failed to meet the first rule announced 
above. Furthermore it cannot be said that appellant was sur¬ 
prised by the testimony of Patricia Sullivan, for from the 
time charges were first placed against appellant in August 
1943 until January 1945 one year and a half elapsed. There 
had been a hearing before the United States Commissioner at 
which appellant was represented by counsel and had been ap- 
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prised of her testimony. The court also suggested in the 
Larrison case that the witness who has allegedly recanted should 
be examined in the court room. This very thing was done in the 
instant case. 

CONCLUSION 

i 

! 

The trial court did conscientiously and with great patience 
allow appellant an opportunity to show that the Government 
witness had recanted her testimony. The witness refused tj> 
do so in open court. No abuse of discretion is shown and the 
judgment should be affirmed. 

Edward M. Curran, 

United States Attorney. 

John P. Burke, 

Assistant United States Attorney. 

. | 

i 
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Form of Clerk’s Statement of Docket Entries to he 
B Forwarded Under Rule IV 

(To accompany duplicate notice of appeal to the 
United States Circuit Court of Appeals) 

District Court ok the United States 
For the District of Columbia 
United States of America 
vs. 

Daniel A. McDonnel 

1. Indictment for Violation White Slave Traffic Act 
tiled December 6, 1943. 

2. Arraignment December 10, 1943. 

3. Plea to indictment Plea Not Guilty, December 10, 
1943. 

4. Motion to withdraw plea of guilty denied. 

5. Trial by jury, January 11, 1945. 

6. Verdict or finding of guilt Verdict Not Guilty on 
Count One and Guilty on Count Two. January 15, 1945. 

7. Judgment—(with terms of sentence) Sentenced to 
Imprisonment for period of 8 months to 2 years. Deft. 
Committed. (Morris, J.) entered March 2,1945. Delft, elects 
to enter upon service of sentence pending appeal, 3/8/45 

S. Notice of appeal tiled July 21, 1945. 

Date July 23, 1945. 

Attest Charles E. Stewart, Clerk 
By: Margaret L. Boswell, 

Deputy Clerk. 

N. B.—This statement from the docket entries is in¬ 
tended suitably to identify the case and not as a substitute 
for the record on appeal, which is to be prepared and certi¬ 
fied as provided in rules VII, VIII, and IX. 
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G. J. No. Orig. 

1 Criminal No. 72963 
Violation White Slave 

Traffic Act. 

District Court of the United States 
for the District of Columbia 
Holding a Criminal Term 

District of Columbia, ss: October Term, A.D. 1943. 

' 

The Grand Jurors of the United States of America, | in 
and for the District of Columbia aforesaid, upon thbir 
oath, do present: 

i 

That one Daniel A. McDonnel, on, to wit, the thirteenth 
day of June, 1942, and at the District of Columbia afore¬ 
said, unlawfully, feloniously, knowingly and wilfully did 
transport, and did cause to be transported, in interstate 
commerce, that is to say, from the District of Columbia 
to the State of Maryland, a certain woman, to wit, One 
Patricia L. Sullivan, for the purpose of prostitution and 
debauchery, and for other immoral purposes, with intent, 
on the part of him, the said Daniel A. McDonnel, to induce, 
entice and compel the said Patricia L. Sullivan to gi^e 
herself up to debauchery and to engage in the practice !of 
prostitution and other immoral practices; against the foijm 
<>f the statute in such case made and provided, and against 
the peace and government of the said United States. 

SECOND COUNT: | 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Daniel A. McDonnel, on, to wit, the twentieth 
day of June, 1942, and at the District of Columbia, afore¬ 
said, unlawfully, feloniously, knowingly and wilfully did 
transport, and did cause to be transported, in interstate 
Commerce, that is to say, from the District of Columbia 
to the State of Maryland, a certain woman, to wit, 

I 
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2 one Patricia L. Sullivan, for the purpose of prosti¬ 
tution and debauchery, and for other immoral pur¬ 
poses, with intent, on the part of him, the said Daniel A. 
McDonnel, to induce, entice and compel the said Patricia 
L. Sullivan to give herself up to debauchery and to engage 
in the practice of prostitution and other immoral practices; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
Unit* d States. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of 
Columbia 

A TRUE BILL: 

Harold M. Collson 
Foreman. 

District Court of the United States for the 
4 District of Columbia 

Friday, March 2, 1945 
The Court Resumes Its Session Pursuant To Adjournment: 
Hon. James W. Morris, Presiding. 


• • • 


United States 
vs. 

Daniel A. McDonnel 

No. 72,963 
Indicted for 
Vio. White Slave 
Traffic Act 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance. 







and by his attorney, Charles E. Ford, Esquire; and there¬ 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pronouniced 
against him and he says nothing except as he has alreidy 
said; whereupon it is considered by the Court that, for his 
said offense, the said defendant be committed to the cus¬ 
tody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of eight (S) months 
to two (2) years; and thereupon said defendant is cbm- 
mitted to the Washington Asylum and Jail. 

Motion for a New Trial on the Ground of Newly 
5 Discovered Evidence 

The defendant, Daniel A. McDonnel, in the abOve- 
entitled cause, respectfully states to this Court: 

(1) That he was convicted, on January 15, 1945, of ^he 
offense of transporting a female across a state line £or 
immoral purposes, commonly called the White Slave Act, 
in Criminal No. 72,963, in the District Court of the United 
States for the District of Columbia, and a sentence of fijom 
eight months to two years was imposed on IMarch 2, 1^45. 

(2) That a motion heretofore filed for a new trial, \^as 
denied, on February 9, 1945, and thus this motion by Vir¬ 
tue of other statutory grounds. 

(3) That the said case went to the jury solely upon j;he 
evidence as presented by the Government, and argument 
thereof by opposing counsel, and the jury had no way of 
ascertaining what the testimony of the defense or defense 
witnesses would have been; that defendant did not hqve 
the opportunity to testify in his own defense, notwith¬ 
standing his firm belief in the unreliability of the prosecut¬ 
ing witness for the government, and her testimony there¬ 
under. 

i 

(4) That the Court and the jury had no way to ade¬ 
quately weigh the testimony of the case as a whole, as to 
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credibility of witnesses and the truth or falsity of their 
testimony; that they could only rely for a decision on what 
the government had brought out. 

(5) That the defendant avers that the testimony of the 
government’s chief prosecuting witness, Patricia Sullivan 
Bozzi, was either wholly false or procured by threats and 
intimidation by the police department of the District of 
Columbia, for that, to wit, the said Patricia Sullivan Bozzi 
has completely reversed herself, all of which is evidenced 
by the affidavit of one Merrell Dougherty, attached hereto 
and made a part hereof. 

G (G) That the said Merrell Dougherty was in¬ 

structed to contact one Isabelle Lennan, a close 
friend of Patricia Sullivan Bozzi, with reference to a state¬ 
ment which both girls would make; therefore, he, together 
with W. E. Faulkner, an attorney at law, went to the resi¬ 
dence of Isabelle Lennan on March 25, 1945, with two pre¬ 
pared affidavits, prepared according to their instructions, 
for their signatures. 

(7) That the Patricia Sullivan Bozzi, after a lengthy 
discussion thereof, refused to sign the said affidavit, a 
copy of which is attached hereto, to the aforesaid affidavit 
of Merrell Dougherty, not because the statements contained 
therein, were untrue, but because the said Patricia Sullivan 
Bozzi said she feared the police department, the district 
attorney’s office, naming Mr. Burke, specifically, and men¬ 
tioning the torment and mental anguish through which she 
had passed previously, and to which she had been subjected. 

(8) That the said Patricia Sullivan Bozzi stated that 
even though she did make a statement to the police, be¬ 
cause of their threats, she did not remember the day, the 
month, or the year, when the alleged incident took place, 
as alleged in the indictment in the above-entitled cause, and 
that she could not now positively say, further, that the 
police told her it had to be in the year 1942, and therefore 
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she testified that way; that she was positive she nevbr 
had anything to do with a man until around May, 19^3, 
and the reason she remembers that was because she wpis 
taken out to Gallinger Hospital then. 

(9) That the said Patricia Sullivan Bozzi stated sjie 
she did not realize that the police wanted to pin any criijtie 
on Daniel McDonnel, but said they told her Daniel McDoh- 
ncl had stated to other girls that he had had intercourse 
with the said Patricia Sullivan Bozzi, and when the polite 
told the said Patricia Sullivan Bozzi that all the other giijls 
had admitted they had intercourse, the said Patricia Sulli¬ 
van Bozzi knowing that the other girls and the police knew 
she had been to Daniel McDonnel's home, admitted tlie 
act, under duress, to save herself the embarrassment of 
being accused of it by the other girls; defendant alleging 
that this was a police trick to get someone to testify against 
him. 

(10) That the said Patricia Sullivan Bozzi admitted she 
said to Isabelle Lennan that each one of them should stijek 
to their stories, and were not hesitant in saying that thiy 

were instructed to do that. 

7 (11) That all of this evidence, aforesaid, together 

with that stated in the affidavit of Merrell Dougjh- 
erty, is newly discovered, that it was not in existence ht 
the time of the trial aforesaid, and if same had been tjie 
result of the trial would have, unquestionably, been dif¬ 
ferent, that the defendant would have been acquitted bf 
the charge placed against him, on the testimony of the 
government’s chief witness, alone, notwithstanding tlie 
fact, that if a new thrial were granted, the defendant 
could be given an opportunity to answer and refute tlie 
charges aforesaid. 

(12) That in further substantiation of the defendant’s 
innocence the defendant was ready to show by competent 
testimony his whereabouts during the year 1942, to prove 
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to the Court that committing such a crime was impossible, 
under the circumstances, none of which was brought out 
at the trial. 

(13) That from the affidavits attached hereto defendant 
is convinced beyond all doubt that the statements, testi¬ 
mony and evidence presented to the district attorney, and 
to the Court, were procured, forced from, and otherwise 
illegally elicited from the witness Patricia S. Bozzi, by the 
police department in their determination to make a crime 
where none existed; that if the police department had not 
used threats and means of intimidation, art and trickery 
to accomplish the aforesaid, this grievous crime would 
not be placed against the defendant, whose innocence has 
been attested to by those who know him and are ready to 
testify to his good character and reputation; who know 
his daily life and habits and his thoughts from conversa¬ 
tion with him, and can vouch for his clean living if but 
given the opportunity by this Court. 

(14) That the defendant feels the charges to be unjusti¬ 
fiable and false, and that upon the basis of this newly dis¬ 
covered evidence, as shown herein by affidavit and incor¬ 
poration in this motion, a new trial should be granted him 
in order that a jury might hear and weigh the testimony 
presented; that he impleads the indulgence of this Honor¬ 
able Court, in the interest of justice and fairness, to order 
a new trial in the above-entitled cause, in order that the 
defendant’s rights might be adequately and properly pro¬ 
tected, and in order that he might be accorded a full 

8 and fair hearing, in accordance with the Constitu¬ 
tion of the United States, and the guarantees there¬ 
in provided, and in order that full and complete justice 
might be done in the above-entitled cause. 

Woodrow E. Faulkner, 
Attorney for Defendant. 
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I 


I certify that I served a copy of the foregoing motioii on 
the United States by handing a copy hereof to the United 
States District Attorney for the District of Columbia on 
the 31st day of March, 1945. 

Woodrow E. Faulkner, 

Attorney for Defendant. 

i 

Service of a copy of the above acknowledged this $lst 
day of March, 1945. 

Edward M. Curran, 

JKK 

United States Attorney. 

\ 

Affidavit 

12 District of Columbia ss 

I, Joseph A. Pieper, being first duly sworn do 
hereby state that I have known Daniel A. McDonnel for ap¬ 
proximately four years; that I am employed as an attorney 
in the Office of the Chief of Engineers; that during ^he 
year 1942, particularly from April 1942 until October) 1, 
1942, I rode to and from work in Mr. McDonnel’s car writh 
three other passengers; that Mr. McDonnel was employed 
by the Maritime Commission and parked his car near bis 
place of employment while I worked in the Temporal^ T 
Building, between 12th and 14th Streets and Constitution 
Avenue, also only a short distance from the parking lbt; 
that during the months aforesaid Air. McDonnel was al¬ 
ways prompt in taking the affiant and the other passengers 
to and from work at our agreed points of designation; 
that Mr. McDonnel never missed a day during aforesaid 
months to take affiant to and from work; that affiant was on 
a forty-eight hour week and his working hours were frbm 
8:15 A. M. through 5 P. M. during the weekdays Monday 
through Saturday. 


In witness whereof I hereunto set my hand and s 
this 23rd dav of March 1945. 

(SEAL) 
Joseph A. Pieper. 
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Subscribed and sworn to by Joseph A. Pieper before me 
a Notary Public in and for the District aforesaid this 23rd 
day of March 1945. 

Denetrius H. Bag ley, 

Notary Public. 

My Commission expires 
January 21, 1949. 

13 Affidavit 

1, Merrell C. Dougherty, being duly sworn and 
under oath, depose and say that I was asked by Mrs. Dan¬ 
iel A. McDonnel of 2017 Somerset Street, Green Meadows, 
Prince Georges County, Maryland, wife of the defendant, 
Daniel A. McDonnel, Case #72963, to call at the residence 
of Mrs. Isabel Lennon of 1429 Columbia Road, N. W., 
Washington, D. C., and to present to her and to Mrs. Patri¬ 
cia Sullivan Bozzi the statements attached and which they 
had agreed to sign, absolving Mr. Daniel A. McDonnel of 
all charges growing out of the indictment before Com¬ 
missioner Needham C. Turnage in 1943. 

I called at Mrs. Lennon’s home at the above mentioned 
address about 10:30 a.m. on March 25th, 1945 and talked 
with Mrs. Lennon. Mrs. Patricia Sullivan Bozzi was not 
there at the time and Mrs. Lennon asked me to return 
about 4:30 p.m., which 1 did. 

When I returned to Mrs. Lennon’s residence both she 
and Mrs. Bozzi were there and upon discussing the case of 
Mr. Daniel A. McDonnel and the charges they had placed 
against him, they both admitted to me that they had both 
been to Mr. McDonnel’s residence together when lie lived 
at 3101 Pennsylvania Avenue, S. E., Washington, D. C. 
and later at his present home at 2017 Somerset Street, 
Green Meadows, Maryland. They both admitted to me that 
Mr. McDonnel had been a perfect gentleman to them on all 
occasions and that he had never propositioned them, mo¬ 
lested them in any manner, nor had either of them ever 
had sexual intercourse with him at any time. 



They both agreed that they had been intimidated by the 
police department and had been forced to testify aghinst 
Mr. McDonnel in court. They both admitted that they yrere 
intimidated into testifying against Mr. McDonnel and 
against their will by the police department. They both 
admitted that they had made statements under oath ^hat 
they could not prove. 


Mrs. Patricia Sullivan Bozzi told me that in May of ]L943 
she was sent to Gallinger Municipal Hospital where she [was 
given an examination to determine if she had a venereal 
infection. She further stated to me that she had had inter¬ 
course with some man previous to May 1943 and that [was 
the first time she had ever had intercourse with anyone 
and had never been sent to Gallinger for anything 
14 nor had she ever been questioned by the police de¬ 
partment for anything until May of 1943. 

I further state that I know that Mr. Daniel A. McDohnel, 

I ' 

the defendant in this case, was with the United States Mari¬ 
time Service, aboard the Cardinal Gibbons, in the Persian 
Gulf, from October 1942 until June of 1943. 

Under the foregoing circumstances and the admissions 
made to me both by Mrs. Isabel Lennon and Mrs. Patricia 
Sullivan Bozzi, their charges against Mr. Daniel A. Mc¬ 
Donnel are false. 


Find copies of affidavits attached which I had had pre¬ 
pared, and which they both had agreed to sign, and which 
they subsequently declined to sign when presented to tl^em 
because they both admitted to me they were still afijaid 
of being brought into court again and being further intimi¬ 
dated by the police department. 

(Signed) Merrell C. DoughertyJ 
Subscribed and sworn to on this 26th day of March, 1945. 


Notary Public, D. C. 
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15 Affidavit 
District of Columbia: ss: 

[, Isabelle Lennon, first being duly sworn, on oath, de¬ 
pose and state that I am making this affidavit of my own 
free will, and have not been influenced or forced to by any¬ 
one; that I have known Patricia Bozzi for quite sometime, 
and that she is a friend of mine; that I know Daniel A. Mc- 
Donnel of 2017 Sommerset Street, Green Meadows, Prince 
Georges County, Maryland, and have the highest regard 
for him; that I have been out to his home on numerous 
occasions in Maryland, with my husband, and also with 
Patricia Bozzi, whose maiden name is Patricia Sullivan; 
that I have never seen anything out of the way on any 
occasion when I was there with Patricia; that I have been 
to Mr. McDonnel’s home when he lived in the District of 
Columbia, at 3101 Pennsylvania Avenue, Southeast, with 
Patricia, and I never saw anything out of the way there: 
that I know the police have hounded Patricia and have 
made threats to her unless she would testify and make 
statements; that I know she would not have testified if it 
had not been for these police threats; that Daniel A. Mc- 
Donnel is acquainted with both my mother, Mrs. E. E. 
Carpenter, and my husband, Vance Lennon, now in the 
United States Navy. 

Affidavit 

16 District of Columbia: ss: 

I, Patricia Bozzi, first being duly sworn, on oath, 
depose and state that I am making this affidavit of my own 
free will, and without coercion from anyone; that I was 
threatened by the police department to testify against 
Daniel A. McDonnel, 2017 Summerset Street, Green Mead¬ 
ows, Prince Georges County, Maryland, to make state¬ 
ments which the police said I should make or they would 
tell my brother, who was my guardian, facts about my life 
and would have him beat me up; that they annoyed me 
and were constantly coming down to my house with their 


threats and intimidated me into testifying to statements 
which I could not prove, statements which they knew to be 
untrue, but they threatened me and made me say them; 
that I did not have intercourse with Mr. McDonnel, as 
they made me say so they could put it in the indictment, 
and if it had not been for their threats and attempts to 
make me testify, against my will, and to make statements 
which they knew to be untrue, I would not be making this 
statement at this time, for this matter has been on mv 

v i 

conscience and I have been afraid of the police for j the 
numerous things they said they would do to me; therefore, 
I do not feel as if I am in perjury, but am blaming'the 
police for their cruel methods of extorting statements pnd 
testimony out of people. 


Affidavit 

17 District of Columbia: ss: 

I, Merrell C. Dougherty, first being duly sworn 
on oath, depose and say that I live at 2014 Somerset Street, 
Prince Georges County, Green Meadows, Maryland, jhat 
my home is just across the street from the home of Dapiel 
A. McDonnel; that I have known Daniel A. McDonnel for 
more than ten years, first having worked with him botlji in 
the United States Senate and the U. S. House of Kepre- 
sentatives from February 6, .1935 until December 20, 1^41, 
and later, in the United States Maritime Commission filom 
January of 1942 until October of 1942; that Mr. McDopnel 
and the writer purchased their respective homes on ithe 
same day and moved our household contents to our respec¬ 
tive homes in the same moving van on the same day, July 
2G, 1941; that I know that Daniel A. McDonnel rode holme 
with me in my car on the Saturdays during the time we were 
employed in the U. S. Maritime Commission; that pur 
hours of work on those particular days was from 8:4£J a. 
m. until 1:15 p.m.; that I further know that the Maritime 
Commission records do not show that Daniel A. McDonnel 
ever took any annual leave on any Saturday whatsoever 
during his period of employment with said commission; 
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that Mr. McDonnel was working in his yard during the 
Saturday afternoons and Sundays of June, 1942, sifting top 
soil, levelling his lawn and sowing grass seed; that he was 
being helped with this work by his neighbor, Mr. W. J. 
Walton; that I never saw Mr. McDonnel ever bring any 
young girl to his premises at any time; that the only time 
I ever saw Patricia Sullivan in Green Meadows was during 
the month of May in 1941 when she was in Mr. McDonnel’s 
car with a Miss Isabel Carpenter and a Mr. Vance Lennon: 
that they did not get out of the car as Mr. McDonnel had 
driven them to the Sample Home there where he made his 
down payment on the home he later moved to and which 
was just in the first process of construction in May 1941; 
that I know that Mr. McDonnel has been a good neighbor 
and friend and is highly respected as such; that I have 
never known of Mr. McDonnel being in any trouble of any 
kind before this; that I believe he is innocent because none 
of the accusations against him have ever been substan¬ 
tiated. 


Merrell C. Dougherty. 

District of Columbia: 

Subscribed and sworn to by Merrell C. Dougherty before 
me this 25th day of April 1945. 

Henry W. Samson, 

Notary Public , D. C. 

Affidavit 

18 District of Columbia: ss: 

I, William J. Walton, first being duly sworn on 
oath, depose and say that I am a neighbor of Daniel A. 
McDonnel, living at the premises, 2015 Somerset Street, 
in Green Meadows, Maryland, that my house is approxi¬ 
mately 40 feet from that of the said Daniel A. McDonnel; 
that I have lived at the above-stated premises for three 
years and eight months; that I have known Daniel A. Me- 


Donnel for nealy three and one-half years; that I am em¬ 
ployed by the Home Beneficial Life Insurance Company, 
Inc., 904 Seventh Street, N. W., Washington, D. C.; sug¬ 
gested that Mr. McDonnel procure a position with that 
same Company and gave the Company my persona} en¬ 
dorsement of him; and was employed at the Dupont Laun¬ 
dry, 2535 Sherman Avenue, N. W., Washington, D. G., in 
1942; that I did not work on Saturday afternoons; that I 
have never seen Daniel A. McDonnel bring any girls or 
women to his place, other than his wife, at any tjime, 
especially on Saturday afternoon, and especially during the 
aforesaid year; that I recall with particularity the mpnth 
of June 1942 and state that the said Daniel A. McDonnel 
was at his domicile on those Saturday afternoons, foi] the 
reason that we were both engaged in sifting topsoil, feed¬ 
ing and leveling our back lawns and doing general land¬ 
scape work in the front and back yards; that further I 
know that Mr. McDonnel was brought out to his h|)use 
during that time on Saturday afternoons by Mr. Mejrrell 
C. Dougherty, with whom he worked, as neither worked 
on Saturday afternoon, using that time to work on tiieir 
homes and yards; that Air. McDonnel is highly regarded 
by me, both as a neighbor and friend; and to the best of 
my knowledge has conducted himself as a neighbor and a 
gentleman; that his reputation in the community in which 
he lived is good. 

William J. Walton. 

Subscribed and sworn to before me this 27th da^ - of 
April 1945. 


George P. Snan, Jr. 

Answer to Motion for New Trial 

\ 

19 Now comes the United States, by the United States 
Attorney, and makes the following answer to the 
motion for new trial filed herein: 


h; 


1. The affidavit of Joseph A. Peiper does not show 
newly discovered evidence, and the matters stated therein 
would not require a different verdict if true. 

2. The affidavit of Merrell C. Dougherty is equivocal 
and the matters therein stated would not require a differ¬ 
ent verdict if true. 

3. The motion is argumentative and simply renews mat¬ 
ters which were covered by evidence and argument at the 

trial. 

4. And for further answer plaintiff refers to the affi¬ 
davit of Patricia Sullivan Bozzi attached hereto as Ex. A 
and prayed to be read as a part hereof. 

WHEREFORE, plaintiff prays that the motion be over¬ 
ruled. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney. 

By John P. Burke, 
Assistant U. S. Attorney 

Certificate of Service 

I certify that service of the foregoing answer was made 
upon defendant by mailing a copy thereof to his attorney, 
Woodrow E. Faulkner, Esq., Colorado Building, Washing¬ 
ton, D. C. Date of mailing, April 18, 1945. 

John P. Burke, 

Assistant U. S. Attorney 

Affidavit 

20 District of Columbia, ss: 

I, Patricia Sullivan Bozzi, having been duly sworn, 
do depose and say: 

I have been today subpoenaed to the office of John P. 
Burke, Assistant United States Attorney, who has inter- 
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viewed me concerning my testimony in the trial of Daniel 
A. McDonnel and concerning alleged statements said to 
have been made by me subsequent to the trial of Mr. Mc¬ 
Donnel, Det. Sgt. John L. Sullivan was present during this 
interview. 

After the trial of Mr. McDonnel and about three w^eks 
ago Isabel Lennon came to my house, 737 7th St., S. E., and 
at that time introduced me to a man who was represented 
to me as Mr. McDonnel’s lawyer. This vras not Mr. Ford. 
On this day the case was discussed and he asked me to come 
to Isabel’s apartment about the case. On the following 
Sunday this lawyer, Isabel and another man, a friend of 
Mr. McDonnel’s, came to my house and carried me to Isa¬ 
bel’s apartment. At the apartment the lawyer presented 
to me a typewritten statement concerning my testimony 
and asked me to sign it. I told this lawyer I could not sign 
this statement as it was not true. I have today been shown 
a copy of this statement by Mr. Burke. The lawyer a^ked 
me if any part of it was true and I told him no part cjf it 
was true. 

I 

The other man discussed this case with me also. I|t is 
true that this case has caused me certain worry and anxiety 
due to the possibility that it would become known among 
members of my familv and due to the endless times I (was 
required to appear as a witness. However, my anxjety 
over this case did not influence my testimony. No police 
officer has ever threatened to expose this case to my family 
if I refused to testifv and I denv that I ever told anvone 

» « * i 

that police officers had so threatened me. Mr. Burke |has 
always protected me against this case being exposed to 
my family and has never threatened to expose this casp if 
I refused to testify. 

I deny that I told anyone of these persons that Mr. Mc¬ 
Donnel had never had relations with me. I have todav read 

- i 

what has been identified to me as pages nine (9) through 
fifteen (15) of the transcript in the trial of Mr. McDonnel 
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and the testimony there reported is true. I deny I ever told 
anyone this testimony was not true. All my testimony at 
the trial was true. 

Patricia Sullivan Bozzi. 

Subscribed and sworn to before me this 14th day of 
April, 1945. 

By James N. Menendez, 

Deputy Clerk. 

Ex. A. 

Assignment of Errors 

23 1. That the trial court abused its discretion in 

not permitting further testimony to be taken on the 
motion filed in the above-entitled cause on March 28, 1945, 
on the ground of newly discovered evidence, wherein the 
defendant had set forth an affidavit of one Merrell C. 
Dougherty, which set up statements made by the govern¬ 
ment’s prosecuting witness which were contradictory to 
her testimony at the trial, and if believed, would have 
caused a reversal. 

2. That the trial court abused its discretion in hearing 
only testimony of the government witness at the hearing 
on July 9, 1945, defendant having not filed an affidavit by 
the said government witness, and defendant having not 
relief upon what the said government witness would say 
in denial, but what she had said affirmatively to others, 
her denial not being the issue, but the truth or falsity of 
her testimony. 

3. That the trial court abused its discretion in not per¬ 
mitting defendant’s counsel to inquire further into testi¬ 
mony given by the government’s prosecuting witness at the 
time of the trial, in view of subsequent statements made by 
her contradicting her testimony at the trial, aforesaid, 
and also in view of subsequent facts and data gathered— 
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all of which placed the truth or falsity of the testimony 
of the government’s prosecuting witness, in issue. j 

4. That the trial court abused its discretion in not jcon- 
sidering affidavits placed in the record, all contrary td the 
government’s proof that the alleged crime took place, and 
all of which should have thrown light on a one-sided i^sue 
(there being no defense testimony at the trial aforesaid) 
and the said motion having been filed within the 30fday 
limit of local criminal rule 87-C, giving a trial court pcfwer 
to vacate or modify a judgment or decree by it rendered, 
for good cause shown—all of which the defendant presented 
for the good conscience of the trial court in his effort to 
establish his innocence, notwithstanding that such evidence 
should be clearly shown as newly discovered. 

i 

24 5. That the trial court should not have refused 

a new trial, based upon the motion, aforesaid, supply 
because counsel could not immediately re-construct state¬ 
ments made in an affidavit of Merrell C. Dougherty, coupsel 
being present at the meeting mentioned therein. 

35 EVIDENCE ON BEHALF OF THE GOVERNMENT 

• • # * 

PATRICIA LORETTA SULLIVAN 

I 

• * * • 

DIRECT EXAMINATION 

• • * • 

38 Q Did you at any time return from Leon&rd- 
town, Maryland? A I did. 

Q When? A It was in the summertime. 

Q How long were you there? A I believe about three 
months. 

Q Now, after you returned did you see Mr. McDoikald 
again? A I did. 

Q Where were you at that time? A Well, I was hqme, 
T was staying at my sister’s house then. 


liO 

Q How long after you returned from Leonardtown, 
Maryland, did you say? A I believe it was about a week. 

Q Did you have any conversation with him? A Well, 
I talked to him on the telephone. 

Q What was that conversation about? A Well, he 
wanted to see me. 

Q Did you ever see him? A Yes. 

39 Q When ? A It was on Saturday. 

Q About how long after you returned from Leonard¬ 
town? A I guess it was about—well, just— 

« # * # 

40 Q Did you see him after you returned from St. 
Mary’s? A Yes, sir. 

Q Did you say what month you returned from St. 
Mary’s? A It was in June when I came from there. 

Q Of the same or a different year? A I beg your 
pardon. 

THE COURT. The same or a different year from 
what? 

BY MR. BURKE: 

Q Than you had gone there? A I believe it was the 
same. 

Q. And you say you saw him on Saturday, do you mean 
the Saturday afternoon, do you? A Yes, sir. 

Q Where did you meet him? A At the drug store 
around the comer. 

Q Who was it that arranged the meeting? A 

41 Isabel. 

MR. FORD. May we have her name, may we find out 
if that is her first name or last name, your Honor? 

THE COURT. Yes. 

THE WITNESS. Isabel Lennen. 

• • • • 

Q Did you ever have any conversation with him 
about the reason for going out there? A No. 
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Q Do you recall what the last date was? A Thei last 
date we went out? 

Q Yes. AX — 

MR. FORD, (interposing) I submit that she has al¬ 
ready told us that. She said a couple of weeks after 
the first. 

MR. BURKE. She said that, and I am asking! her 
further— 

THE COURT. I think it is permissible, if you can fix 
it any better or 5ny more definitely than that, you piay 
do so. 


BY MR. BURKE: 

Q Can you fix it any better than that? Can you fix it 
any more definitely? A Well, I do not remember. All I 
remember was that it was, most of the time, on Saturdays 
because that is the only time I ever had a chance to getiout. 
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CROSS EXAMINATION 


52 Q Now, do you remember the next question, as 
follows: 

53 “Q When was the time in Maryland that iyou 
referred to? What was the date of it? 

And your answer was: 

“A I don’t know.” 

Now, do you remember being asked that question jand 
giving that answer? A Yes. 

Q When the time was in Maryland and your answer 
was, you told him you did not know? A Yes. 

Q Then do you remember having heard the next ques¬ 
tion and giving the next answer: 

“Q Have you any idea?” i 

And your answer was: 

“A No.” 
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You answered “no” to that question “Have you any 
idea”—You answered that “no”—is that right? A Yes, 
that is correct. 

Q Then, do you remember the very next question: 

**Q Can you tell us the year?” 

And you answered: 

“A It was 1942, it was last summer.” 

Now, do you remember being asked that question and 
giving that answer? A Yes. 

Q And then the very next question, the very next ques¬ 
tion being: 

“Q Was it in the summertime of 1942? 

54 And your answer was: 

“I believe it was.” 

THE COURT. Read that again, please. 

BY MR. FORD: 

Q The very next question after that was: 

“Was it in the summertime of 1942?” 

And your answer was: 

‘ 4 1 believe it was. ’ ’ 

Now, do you remember having heard that question and 
giving that answer? A Yes. 

Q Now, I am going to ask if at the same hearing in 
August in front of the Commissioner you were not asked 
these questions and made these answers: 

“Q At what address was it that you had intercourse 
with him?” 

And your answer was: 

“A Where he was living?” 

In other words, you asked a question as an answer, you 
wanted to make it clear to yourself, correct? A I did. 

Q And then the answer was: —or rather the question 
was: 

“Q Yes”. 

And that meant where he lived, and your answer was: 

“A He was living out in Maryland.” 


And then do you remember being asked—and I am read¬ 
ing from page 42—the next question: 

55 “Q Whereabouts?’’ j 

And your answer was: 

“A 1 don’t know where.” | 

Now, do you remember making that answer wheiji you 
were asked “Whereabouts?” and you said you did not 
know, and that was back in August, 1943? A ^es, I 
remember. 

Q Now, which is true, was it in June, 1941, as you 
swore here, or was it in June, 1942, as you swore in front 
of the Commissioner, which was it? A (Pause.) [Well, 
I don’t remember, I am not sure whether it was 19*41 or 
1942. I do not remember the dates. 

Q Now, I am going to ask you this: Is it true tha^ you 
were out at—what is the subdivision, you said some sub¬ 
division? A I said Green Meadows. 

Q Is it true that it was out at Green Meadows in Mary¬ 
land, as you testified here, or is it true, as you toM the 
Commissioner in August of 1943, that you didn’t know 
where it was? Which is true? A Well, at that time I 
didn’t know. 

Q What time? When you say “at the time”, which 
time ? A When I testified down at the other place. 

Q That was in 1943? A Yes. 

Q I see. Then, at that time, you didn’t know, is j that 
it? A No, I didn’t. 

Q At that time did vou know what year it was? 
50 A No. 

Q And if you didn’t know what year it wasithat 

time when you were in front of the Commissioner, why 
• | 
did you under oath tell him what time it was? A I j just 

guessed at it. 

Q Have you guessed at anything else in your testimony 
at all? A No, it was just months and years and the time. 

Q And the place? A No, I knew where the place was 
at. 


Q Well, when you were asked, in front of the Com¬ 
missioner, as I have read here, you said you didn’t know 
where it was. If you knew where it -was, why did you not 
tell him? A Well, I didn’t know where it was then, but 

I knew where the house was. 

• • • • 

58 Q Now, Miss, from June 1941, or June 1942, up 
to August 1943, which is one year in one case and 

two years in another case, or at least more than two years 
in one case and more than one year in the other case, did 
you ever tell any police officers that you had gone into 
Maryland with this defendant? A Yes. 

Q You had, prior to August 1943? I will locate the time 
for you so that it will be clear. I am speaking about August 
28th and August 30th, 1943, when you stated that was the 
time that you testified in front of the Commissioner? 
Correct? A Yes. 

Q Have you got that in mind? A Yes, sir. 

Q When was the first time, the date, now, after June, 
1941, or June 1942, that you told a police officer that you 
had been in Marvland with the defendant? A When was 
the date? 

Q Yes. A I do not remember the date. 

Well, so that it will refresh your recollection, you know 
the week in August when you were in front of the Com¬ 
missioner in 1943? A Yes. 

Q It was in that week that you told the officer, isn’t 
that so? A Yes. 

59 Q So that between June of 1941 and August 1943 
you had not told them, had you? ‘ No. 

Q And between June 1942 and August 1943 you had 
not told a police officer that, had you? A I don’t remem¬ 
ber. 

Q Well, now, let me see if I can refresh your recollec¬ 
tion. Do you remember testifying in front of the Commis¬ 
sioner in August of 1943? A Yes. 



Q But you had never said anything up to that tiihe to 
your sister, your brother-in-law, or anyone, you had ljever 
said anything to a police officer until the Wednesday of the 
week, that week, meaning the Wednesday of the week of 
August 28, 1943 ? A Yes. 

Q And 1 am not now going to take up—you recognized 
Officer Stewart, did you not? A Yes, sir. 

Q Officer Stewart came out to your house, didn’t he? 
A Yes. 

Q And that was in August, 1943, wasn’t it? A Yies. 

Q And you knew he was a police officer, didn’t you? 
A Yes. 

Q And he asked you if you ever had any relations jwith 
Mr. McDonald, didn’t he, while you had your foot orj the 
running board of his automobile? A Yes. 

60 Q And vou told him “no” didn’t vou? A Yes, 
I did. 

Q Thereafter that same police officer asked you tb go 
and took you to the Women’s Bureau, didn’t he? A Yes. 

Q And he kept vou there for about an hour, didn’t he? 
A Yes. 

Q And during that hour, after you had told him jyou 
never had any relations with this man, on four separate 
occasions while you were in the Women’s Bureau, Officer 
Stewart kept repeating to you what you had done, didn’t 
he? A (Pause.) 

THE COURT. Kept repeating what? ! 

MR. FORD. About that. 

i 

THE COURT. About what? 

I 

MR. FORD. State certain things— 

BY MR. FORD: 

Q Stated certain things about Mr. McDonald had dolne? 

MR. FORD. If your Honor will indulge me a mordent 

I will put it in question and answer form. 
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61 THE COURT. The Court understands that 
you desire to present a doctor at this time. 

MR. FORD. I wish to inquire what the purpose of 
presenting the doctor is? * 

MR. BURKE. The purpose is to show that the con¬ 
dition is an old condition and that it is not a fresh, 
new, marital condition. 

MR. FORD. For what purpose do you want to show 
that? It does not seem to me that would show anything. 

MR. BURKE. As relating to this alleged episode in 
Maryland. 

THE COURT. Can you show that is a fact? 

MR. BURKE. I believe I can. 

THE COURT. Is it put into evidence to corroborate 
her story that she had sexual intercourse with this 
man? 

MR. BURKE. That she was known by man for some 
time back. 

MR. FORD. I do not believe that would show any¬ 
thing. It would not connect it up with any particular 

62 man. 

THE COURT. Yes, I rather question the con¬ 
nection there, I think it is rather questionable as to 
any connection that would be shown. If it were some¬ 
thing right immediately afterwards that would show 
something, perhaps, but she may have had relations 
with many other men. 

• • • • 

64 THE COURT. Mr. Burke, you may ask a few 

questions on further direct examination in order 
to bring out the point to which you had reference. 


MR. BURKE. Thank you, your Honor. 

BY MR. BURKE: 

Q Now, between June 1942 and August 1943, did you 
have relations with any other man"? A You mean after 
Mr. McDonald? 

Q Yes, between June 1942 and August 194^? A 
(Pause.) My husband. 

Q When were you married? A I have been married 
for about two months now. 

Q You have been married two months? A Yes, sir. 
Q I am speaking of the period before you appeared be¬ 
fore the United States Commissioner, back to the time 
when you were with Mr. McDonald in June 1942 and I ask 
you "whether or not you had relations with any otheif man 
during that period? A Yes. 

Q You did? A Yes, sir. 

Q Did you say “yes”? A Yes, sir, I did. I didj 

* • * * | 

I 

147 PATRICIA L. BOZZI 

* • • • 

DIRECT EXAMINATION 

148 Q Mrs. Bozzi, directing your attention to Starch 
25, 1945, of this year, do you recall the meeting that 

was had at the apartment of Mrs. Isabelle Lennari? A 
Yes, I do. 

Q You were present at that meeting? A Yes. 

Q Do you recall who was there? A You was jthere 
and another boy. 

Q You do not recall his name? A No, I do not re^nem- 
ber his name. 

Q Mrs. Lennan was there? A Yes, she was 

149 there. 
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Q Do you recall that you and I had a conver¬ 
sation about one Daniel McDonald? A Yes. 

Q You were the complaining witness in the criminal 
prosecution against him. Is that correct? That is the crimi¬ 
nal prosecution that resulted in a conviction under the 
White Slave Traffic Act? A Yes. 

• • • * 

Q Mrs. Bozzi, directing your attention to some of the 
remarks or statements that were made at that meeting on 
March 25, 1945: 

Did you appear in Mr. Burke’s office and deny those 
statements at a subsequent date? 

MR. BURKE: That is a very hard question to put 

to a witness. 

THE COURT: Yes. 

150 I would ask her what statements she made at a cer¬ 
tain time and then if she subsequently denied them. 

MR.FAULKNER: Well, all right, your Honor. 

BY MR. FAULKNER: 

Q Did you ever state to Mrs. Lennan that the Police 
Department had intimidated you into testifying in that 
particular case? A No, I did not. 

Q Did you ever tell Mrs. Lennan that you would be will¬ 
ing to sign an affidavit that the Police Department had 
hounded you in that matter and had bothered you con¬ 
stantly and continuously? A Yes, I did. 

Q You did tell Mrs. Lennan that you would do anything 
that you could to help Mr. McDonald? A Do you mean 
after the case was over? 

Q After the case was over, yes? A I said—yes, I 
said—yes, if it was not lying; if it was not signing a piece 
of paper that was not true. 

Q Did you and Mrs. Lennan have a discussion to this 
effect: That prior to this trial you had agreed to stick 
to each one of your stories? A That is right. 



Q Had you had a discussion with Mrs. Lennan as to 
what her story was to be? A About the triajl? 

151 Q Did you know what she was going to testify to 
if called? A Yes, I knew. 

Q Did they tell you that she was going to be called for 
the Government and what she was going to testify? 

THE COURT: Did who tell? j 

MR. FAULKNER: The Police Department. 

THE COURT: All right. Say that. 

BY MR. FAULKNER: j 

Q Incidentally, what was the Officer’s name? 

MR. BURKE: She has not answered that yet. 

| 

THE COURT: No; she has not answered that. The 
question, as I understand it, is, as now reframed :| Did 
a certain Police Officer tell her that this other pejrson 
was to be called as a witness for the Government? Is 
that correct? 

MR. FAULKNER: Yes, that is correct. | 

BY THE COURT: | 

Q Do you understand the question? A Yes, I do. 

Q Well, what is the answer? A Yes. 

BY MR. FAULKNER: | 

Q It was your understanding, then, you would f>oth 
testify for the Government? A Yes. 

152 Q Did you discuss with Mrs. Lennan what j you 
were going to testify to? A Yes, I told her that. 

Q Did you make the statement at that informal discus¬ 
sion, that Sunday afternoon, that Mr. McDonald had always 
conducted himself as a gentleman in your presence?! A 
Yes. 

Q Did you further say that he had never molested )jou? 
A I don’t know what that word means. 
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Q That he had ever bothered you or had been constantly 
annoying you? A I don’t remember talking about that, 
saying it. 

Q Well, just what was it that made you say that the 
Police Department had been annoying you on this? A 
Well, the reason I said that was because they were coming 
around—they came around after me to take me down to the 
Women’s Bureau and it was the first time anything like 
that happened to me, and it just made me nervous; it was 
just the idea of the Police. 

Q Where were you living at that time? A I was liv¬ 
ing at that time at 2325 Thirteenth Place, Northeast. 

Q Can you identify that particular time of the year? 
What year was that! A What year was it when 

152 what? 

Q At the time they were coming around to your 
house to refresh your recollection? Was it in August of 
1944? A I do not remember. 

Q I mean 1943—pardon me. I have my dates mixed up. 
One other question on that: Did you say it was because of 
their threats that you had testified as they had you to? A 
No, not because of the threats. 

Q Did they make any threats, did they ever make any 
threats toward you at all? A No. 

Q Did you ever tell Mrs. Lennan that they made any 
threats to you at all? A No. 

Q Did you ever tell Mrs. Lennan that they would have 
your brother to beat you up? A No. 

Q Did you use the words “mental anguish” and “mem 
tal torment” as you described it? A I just told her this 
made me nervous; it was just the idea of having the Police, 
you know—to be mixed up in this. 

Q Now’, did you tell me and Mr. Merrell C. Dougherty 
that it was because of that that you testified? A 

153 Because of what? 

Q Because of these threats, or because of that 
intimidation that you testified in that case? A No. 
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Q It was not because of that that you testified? A 

No. | 

• * * * 

I 

Q Mrs. Bozzi, you say you were taken down to Police' 
Headquarters in August of 1943f A I believe that i^ the 
time. | 

Q Prior to that time had the policemen been to 1> 7 our 
house? A Before—no, they had not. 

Q You did not know that they were even looking for 
you, then? A No. My sister told me. 

Q What do you mean, your sister had told vou^ A 
Well, they had questioned her and so then she dame 
157 up after me. 

Q Relative to what? They had questioned your 
sister relative to what? A About knowing Mr. McDon¬ 
ald. She was in the car the first time they had seen her 
and picked him up. 

Q Do you recall when that was? A No. 

Q Because I want to ask you this: When was the first 
time Mr. McDonald’s name was ever mentioned to yoiji by 
the Police Department? A That was when my sister had 
come in the house after me. We went up to the corner land 
the Policemen were in the car, and they asked me if I knew 
him. 

Q Now, wiien was that with relation to the time they 
took you down to the Women’s Bureau? A Well, then 

* i 

—[ believe w r e w’ent right dowm to the Women’s Bureau. 

Q You say the police had never been to your house be¬ 
fore? A No. I 

Q When w T as it that you w’ent to Gallinger Hospital? 
A I believe—I don’t know’; it was not so very long after 
I had been questioned dow T n at the Women’s Bureau. 

Q Was it prior to August 1943? A Yes, it was in the 
same month, because we had taken a ride down to 
153 where Mr. McDonald lives, the policeman and Mrs. 

Byrd and I, and on the way back we stopped in at 
Gallinger. 
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Q You do not recall when that was? A No. 

Q Could it have been in May of 1943? A I believe it 
was in the same month. 

Q It was not in May? A I do not remember it. 

Q Did you tell me that at this meeting at Mrs. Lennan’s 
that you had been taken to Gallinger in May of 1943? A 
J do not remember. 

Q You do not recall that statement? A No. 

Q What was the purpose for your going to Gallinger? 
A 1 did not know. 

Q Did they make an examination of you? A Yes. 

Q Did they give you a blood test? A No. 

Q What kind of an examination did they make? A A 
smear test. 

Q Ma’am? A What? 

159 Q Ma’am? A I do not know what kind it was. 

ME. BURKE: Your Honor, if you please, I am 
a little doubtful whether this is particularly relevant? I 
know it is kind of humiliating. 

THE COURT: I do not see the relevancy of this. I 
want to permit as much latitude as possible. Let us get on 
to something that would be new evidence. 

MR. FAULKNER: Your Honor, this was the part I 
was getting around to, that I have formed a conclusion 
that the—whoever it was held over her head. 

THE COURT: Well, bring it out, then, if there is 
such a thing. So far she has said positively not. Now, I 
mean, if you have got something of that kind that she will 
testify to ask her about it. We have been all over the fact 
that there were examinations and what not. 

MR. FAULKNER: I did not have any testimony that 
she had been taken to Gallinger. I don’t think there was 
any such testimony. 

THE COURT: I may be wrong, but it seems to me, 
my recollection is that she had an examination. 
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MR. BURKE: It was ruled out because too njuch 
time had elapsed. 

THE COURT: That is right. I did not l<jt it 

160 go to the jury. I said that it had no probative value 

in view of certain testimony she gave. Is that cor¬ 
rect, Mr. Burke? | 

MR. BURKE: Yes. j 

MR. FAULKNER: That is the part that is brought 
to lnv attention as constituting a reason for Mrs. B^>zzi 
feeling induced to testify. 

THE COURT: Why? 

MR. FAULKNER: And that record I do not Wave 
complete. 

THE COURT: Was it typed? 

MR. FAULKNER: That is what I would like to h^ive. 

THE COURT: Was the transcript made? 

MR. BURKE: You mean the transcript of the trjial? 

MR. FAULKNER: No. j 

THE COURT: That is what I mean. 

MR. FAULKNER :Yes; the transcript of the trjial. 

THE COURT: What do you mean? 

MR. FAULKNER: I mean at the time she was ta^en 
down to Gallinger Hospital for an examination. The qnly 
reason why I filed this motion is that I have tried to grbup 
these facts together and that, in my opinion, was the niain 
one, and whether she will testify to it or not, I want to pre¬ 
sent it to your Honor. 

THE COURT: You have me confused. Was it [the 
transcript of the testimony of the trial that you 

161 wanted to get? 

MR. FAULKNER: No, sir, your Honor. 
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THE COURT: Well, what is it? 

MR. FAULKNER: It is what examination was made 
in Gallinger in May of 1943. 

THE COURT: Well, now, how would that be rele¬ 
vant? 

Mv recollection is that, and it has just been refreshed, 
that the Government wanted the proof about that and I 
would not let it in because it was testimony which I thought 
negatived— 

MR. FAULKNER (interposing): Could I say what I 
intended to say out of the presence of the witness? 

THE COURT: All right. Step outside a minute. 

(The witness at this point left the witness stand and the 
court room.) 

THE COURT: Is the door closed? 

THE BAILIFF: Yes. 

THE COURT: All right. Proceed. 

MR. FAULKNER: This is the whole thing, your 
Honor: 

1 have been informed from more than one source that 
they held a prostitution charge over this girl from May to 
August, 1943. That is the record that I don’t have, and 
what took place at Gallinger, and between whom. 

I am unable to secure it. 

THE COURT: I will permit you to ask if the Police 
held that prostitution charge over her, held it as a 
162 threat if she did not testify in the case. 

But, what is the examination at Gallinger and 
what has that got to do with it? 

MR. FAULKNER: Well, they probably at Gallinger 
told her that because of her past record from, well, prior to 
1943—T have evidence that she had been going here and 
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there in various places, and the reason they took her down 
there was because they wanted to verify this prostitution 
charge, and that she had had sexual relations with me'jn. 

THE COURT: Let me state what my recollectioiji on 
that point is: 

I 

The Government wanted to introduce evidence to the 
effect that the examination at Gallinger showed she had 
had sexual relations with somebody as probative of i the 
fact that she had sexual relations with this defendant}, to 
support the charge. 

Out of the presence of the jury, if my recollection selves 
me correctly—I know it was out of the presence of the jiiry, 
something like this took place: 

I asked her myself if she had had relations with anybjody 
during a certain period of time other than this defendant. 
She already had testified that she had relations with hijn— 
and she said she had. 

Thereupon I sustained the defense objection to the testi¬ 
mony at Gallinger on the ground it had not the slighest bit 
of probative force as connecting it up with thisjde- 
163 fendant. 

How in the name of Goodness can that prejudice 
this defendant? 

MR. FAULKNER: It is because of this, your Horior: 

I recall reading that section of the testimony where, I 
think, a certain doctor’s testimony was excluded from the 
evidence on that ground. 

THE COURT: That is right. 

MR. FAULKNER: Yes. But I have been trying to ^et 
back of the reason why she went down to Gallinger ^nd, 
after having made the examination she still refused to 
testify and was adamant in testifying, and she was told— 
that is what I want to get from her. 
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THE COURT: Ask her that, if she testified because 
of threats made to her because of some charge of prostitu¬ 
tion against her. 

MR. FAULKNER: That is what I want. 

THE COURT: Well, ask her then. 

(At this point the witness was recalled to the court room 
and resumed the witness stand and the following occurred): 

By Mr. Faulkner: 

Q You recall having been taken down to Gallinger for 
an examination? A Yes. 

Q Did they tell you what the purpose of the examination 
was? A They did not. 

164 Q In whose presence was that made? A Mrs. 
Byrd was there. 

Q Who else ? A Who was with me when I went there ? 
Q Yes. 

THE COURT: No. 

By the Court: 

Q Who was with you when the examination was made? 
That was the question. A It was a nurse. A nurse was 
there and Mrs. Byrd was there but she left when the nurse 
examined me. 

By Mr. Faulkner: 

Q But they did examine you then? A Yes. 

Q Did they release you then? A Yes. 

Q Did they take you back home? A Yes. 

Q Had Mr. McDonald’s name been mentioned at that 
time ? A I do not remember. I mean—the reason we had 
gone out, we had gone out to see where he had lived before, 
over in Southeast. 

Q But at the time you were taken to Gallinger, did they 
mention Mr. McDonald’s name then? A I do not 

165 remember; I do not remember. 




Q Your testimony is that you cannot say on<^ way 
or another? A I do not remember his name was men¬ 
tioned or whether it was mentioned or not. 

Q Well, to the best of your recollection, when was the 
first time Mr. McDonald’s name was ever mentioned toi you. 
A About what? 

Q By the Police Department? A Oh, that was before 
I had gone to Gallinger. 

Q How long before? A I do not remember; I guess 
two or three weeks before. 

Q By whom was it mentioned? A By the Police. They 
asked me if I had known Mr. McDonald? 

Q Did they come to your house? A No. I met jhem 
at the corner. My sister came after me. 

Q Now, that was before you went to Gallinger? A 
Yes. 

Q What did they say about Mr. McDonald? A They 
asked me if I had known him and I told them I did. 

Q Is that all they said? A And they asked me|if T 
knew the girls, if I knew Isabelle. 

MR. FAULKNER: Your Honor, so far asj the 
166 other testimony about the other girls, I know ]vou 
mentioned it in the case, it is all right with m|e to 
bring it out, because I think it appropriate to this heading. 

THE COURT: Go ahead. I want you to develop \|lmt 
you are trying to develop if you can. 

What new evidence is there? What change in our evi¬ 
dence is there ? 

MR. FAULKNER: Well, there has not been any so 

far except her statement to Mr. Dougherty and myself. 

! 

THE COURT: That is what I want to know, v^hat 
statements she made that are inconsistent with her testi¬ 
mony. 
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By Mr. Faulkner: 

Q At this time, as you say, two weeks before you went 
to Gallinger, did the Police tell you they had a charge 
against Mr. McDonald? A Well, it was that he was hang¬ 
ing around the swimming pool; that they had a complaint. 
That is all they said, that they had a complaint. 

Q What swimming pool was that? A That was Tech; 
it was on Lincoln Road, Northeast. 

Q What else did they say at that time? A Well, they 
had—I cannot remember what else they said; just told me 
they had a complaint that he was around the swim- 

167 ming pool. That is all I remember. 

Q How many times prior to the time you were 
taken to Gallinger Hospital did the Police Department in¬ 
terrogate you or come to your house? A I believe that 
was the only time; the first time when my sister had come 
after me. 

Q And did I understand you correctly to say that you 
did not know why they took you to Gallinger? A Well, I 
had a reason—I guess to see if anything was wrong with 
me. 

Q That is what I want to know, what they told you. A 
They did not tell me anything. 

Q Did they ever tell you that they suspicioned you of 
being, in plain words, a prostitute? A No. 

Q Did they ever give you any indication for you to be¬ 
lieve that? A No. 

Q Well, what made you say that they took you over 
there to see if there was anything wrong with you? A 
Well, because I knew what kind of a test it was. 

Q Was it a test to determine if you had any kind of dis¬ 
ease? A I guess that is the kind it was. It was the first 
time I ever had a test like that. 

168 Q Had you been hanging around this swimming 
pool? A I had gone up there a couple of times to 

go swimming. 



Q Do you know of your own knowledge if the police 
ever made any threats of any kind to Mrs. Lennan ? |A J 
do not remember except one of them—I don’t know jvhich 
one it was—that said something about her baby could be 
taken away; something like that. 

Q Did you hear them say that? A 1 heard one sjav it 
and I had told her that. 

Q But they never said anything like that to youj? A 
No; they just made a remark. 

Q What remark did they make? A They said Some¬ 
thing that she could have her baby taken away, or some¬ 
thing like that. 

Q Did they ever try to scare you, though ? A Noj they 
never did. 

Q Did they give any reason for saying that she fcould 
have her baby taken away? A No. T just happened to 
hear that remark said. 

Q Do you recall where that was said? A T do not 
remember; I cannot remember—I know she was with me, 
because I had told her about it. I mean after he had saiid it. 

Q Then he said it to you and not to Mrs. Lennan? 
169 Yes. 

Q Did Mrs. Lennan ever tell you that they! said 
anything to her about what they would do to you? A j No. 

Q Have you been up to her apartment many tiines? 
A You mean the one on Columbia Road? 

Q Yes. A I have been up there to see her. 

Q Have you had a lot of discussions with her? A I 
talked to her, yes. 

Q Have you talked to her about this matter? A j We 
used to talk about it, but she never said anything about any 
of them saying what they could do to me. 

Q Did she know you were taken to Gallinger? A |Yes. 

Q Did you tell her? A I don’t know whether 11told 
her or not. I think I did, though, say something toj her 
about it. 
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Q What did you tell her as to why you were taken to 
Gallinger? A I just said—I don’t remember now 
whether I told her that or not. 

Q Have you been told, subsequent to the date of this 
trial of Mr. McDonald, never to alter your story? A 
Alter it? 

170 Q Never to change your story? A No. 

Q Has anyone ever approached you and told that 
you must say that that story or that that testimony you 
gave was the truth? A It was the truth. I know it was. 

Q Who was the officer who usually came to your house? 
A Let’s see. One man’s name was Jefferson and another 
one’s name was, I cannot remember—I cannot remember 
the other fellow. 

Q Was it Stewart? A Stewart; that is right. 

Q Which one came out the more frequent? A Well, 
usually they were together; either that or Captain Hunt 
was with one of them, or Sergeant Hunt. 

• • • • 

MR. FAULKNER: There is one other phase that I 
cannot bring to my mind right now that is important, be¬ 
cause I did want to go into her testimony at the trial. 

THE COURT: I am not going to let that go on 
172 any more. If you have some definite showing you 
can make I will permit it. 

Otherwise it is not fair to her and it is not enlightening 
to the Court. 

MR FAULKNER: Your Honor, I do not want to em¬ 
barrass the witness at all. 

THE COURT: I know it. 

MR. FAULKNER: I was merely doing my duty to the 
defendant. 

THE COURT: I know you are. That is why I am 
allowing so much cross-examination here, practically, which 
I would not otherwise permit. I am thinking of him. 
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MR. FAULKNER: : Your Honor will not permit ^ne, 
then, to go into this other phase of the testimony? 

THE COURT: What question do you want to ask? 

MR. FAULKNER: I want to discuss her going oyer 
to Leonardtown and these meetings that they had at this 
drug store. 

THE COURT: No, I won’t permit you to try that 
over again. I will again state that if you have some shew¬ 
ing that that was false, all right; but there can be no fur¬ 
ther cross-examination on that. 

MR. FAULKNER: I have, your Honor, if the Court 
please. 

By Mr. Faulkner: 

Q You stated in your testimony at the trial that you 
returned from Leonardtown, St. Mary’s Academy, 
173 in the month of June? A Yes, it was. 

Q Do you recall now if that is correct? A It 
was the month of June, yes. 

Q You stated, further, that Catholic schools were but 
earlier than Protestant schools? A That is right. 

Q Was it at the termination of the school year? A 
What do you mean? 

Q Was school out at that time? A Yes. 

Q When you left? A Yes. It was. 

Q Did you leave from Leonardtown, the school itself? 

MR. BURKE: If your Honor please— 

THE COURT (interposing): I will sustain the objec¬ 
tion. 

You are not getting anywhere with this motion for a new 
trial. 

What do you mean by cross-examining her about t)ie 
same thing she testified to in the trial, the time and the da}te 
—one of the most confusing things in the whole business.! 

I will terminate the examination. 


I 
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By the Court: 

Q Is there anything that you have stated concerning 
your sexual relationships with this man, during the 
174 trial, that is not so? A No, it is all true. 

Q Were you coerced or forced into making these 
statements in any way? A No, I was not. 

Q Has anyone undertaken to coerce or threaten you or 
keep you from denying or changing that story since then ? 
A No, sir. 

THE COURT: Motion denied. 

• • * • 

Proceedings and Transactions 

MR. BURKE: This is a motion for a rehearing, your 
Honor. The defendant has filed a motion for a rehearing 
on the motion for the new trial. 

THE COURT: Is that what we informally discussed 
in may chambers ? 

MR. BURKE: Yes. 

MR. FAULKNER: Your Honor, may I say this: 

The reason why I told the Court what I did at that time 
% 

was that I still have been groping over that situation and I 
had, back in my mind, the question of ethics, and I still at. 

this time have been unable to say if that was the posi- 
177 tion that I should take in this case. 

I want to be very frank about it so that the Court 
would know my opinion. 

THE COURT: I do not believe I understand what you 
are saying. I know we had quite a discussion. 

Now, pin it down to what you said as to what you are now 

saying. 

MR. FAULKNER: If the Court will recall, your 
Honor read that particular sentence— 
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THE COURT (interposing): Yes. 

MR. FAULKNER (continuing): In the affidavit? 

THE COURT: Yes. ! 

MR. FAULKNER: And asked me if I would taki* the 
stand and testify as to that. 

THE COURT: And you said that you would tak^ the 
stand and testify that she made a certain statement,. and 
made that statement that prior to a certain date she had not 
had sexual intercourse, and 1 asked you if you would i^iake 
the statement as to whether she made the statement to you 
that she had never at any time had sexual intercourse with 
this man and you said you would not. 

MR. FAULKNER: I was, at that time, groping aiout 
the situation of the ethics in the case. 

THE COURT: Where is there a situation of ethicjs in 
the case with regard to that? 

What question of ethics presents itself ther$ in 
178 saying that she made a statement which you said you 
were perfectly willing to repeat—you said you were 
willing to do it and testify to it, but you are not willing to 
testify as to the other statement. 

T do not see any question there of ethics. 

I think it is a question of recollection. 

MR. FAULKNER: I think I was more or less (ton- 
fused at that time because I was confronted with a situa¬ 
tion there that I had talked this matter of this affidavit t^ver 
with Mr. Dougherty, and we tried to reconstruct thjose 
things that had been said, and that is the only thing ^till 
standing in my mind; inasmuch as I was an attorney in jthe 
case, that so far as my testifying as to things that I can;re¬ 
call that she has said I am more than willing to in this c^ise 
to state to the Court, even under oath, what I did un4er- 
stand that she said. ! 
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THE COURT: You told me that you did not understand 
that she said that. 

MR. FAULKNER: Well, there were a lot of state¬ 
ments made by her at this time; there were four people that 
were talking and she had addressed statements to Mr. 
Dougherty while I was addressing a statement to Mrs. Len- 
nan. Now, that was the predicament I was in at that time 
until I could attempt to reconstruct this thing as best I pos¬ 
sibly could, and I—I want to be very frank, and I don’t 
want to try to embarrass the Court with what I say 
179 now, but I do recall it, but, as I say, I was trying to 
reconstruct that conversation I had that afternoon. 

THE COURT: I would not grant a new trial on a 
statement like that made by you, because it is not suf¬ 
ficiently definite for me to act on and I cannot in good con¬ 
science accept it as something that would weigh on the side 
of a new trial. 

The motion for a rehearing is denied. 





